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Contract PC70140, Elliott Auto Supply Co., Inc., First Amendment 

FIRST AMENDMENT TO CONTRACT NUMBER PC70140 
ELLIOTT AUTO SUPPLY CO., INC. DBA FACTORY MOTOR PARTS 

GROUP 30310, AWARD 23123 

VEHICLE AND EQUIPMENT PARTS AND RELATED PRODUCT (STATEWIDE) 

THIS FIRST AMENDMENT, (the “First Amendment”) is made between the People of the State of New York, acting by 
and through the Commissioner of General Services (hereinafter the “State” or “OGS”) whose principal place of business 
is the 36th Floor, Corning Tower, The Governor Nelson A. Rockefeller Empire State Plaza, Albany, New York 12242, 
pursuant to authority granted under New York State Finance Law §163, and Elliott Auto Supply Co., Inc. dba Factory 
Motor Parts (hereinafter the “Contractor”), with its principal place of business at 1380 Corporate CTR Curve #200, Egan, 
MN 55121. The foregoing are collectively referred to as the “Parties.” 

W I T N E S S E T H: 

WHEREAS, OGS entered into a Centralized Contract for the acquisition of Vehicle and Equipment Parts and Related 
Product (hereinafter the “Contract No. PC68524”) with IEH Auto Parts LLC dba Auto Plus Auto Parts on May 7, 2019; and 

WHEREAS, Contract No. PC68524 provided for an initial term from May 7, 2019 through and including May 6, 2024, and 
an option for an extension of the initial term was provided for in the following section: 

1. Section 2.3 Contract Term and Extensions (“At the State’s option, the Contract may be extended as set forth in
Appendix B, Section 23 Contract Term – Extension.”);

2. Section 2.4 Short Term Extension (“In the event a replacement Contract has not been issued, any Contract let
and awarded hereunder by the State may be extended unilaterally by the State for an additional period of up to
30 calendar days upon notice to the Contractor with the same terms and conditions as the original Contract and
any approved modifications. With the concurrence of the Contractor, the extension may be for a period of up to
90 calendar days in lieu of 30 calendar days.”);

3. Appendix B, General Specifications, Section 23 Contract Term – Extension (“In addition to any stated extension
periods in the Contract, any Contract or portion thereof awarded by the Commissioner may be extended by
mutual agreement of the Commissioner and the Contractor for an additional period of up to one year. Such
extension for up to an additional one-year period may be exercised on a month-to-month basis or in other stated
periods of time.”); and

WHEREAS, pursuant to a Contract Assignment Agreement and Amendment effective as of June 12, 2023, and approved 
by the New York State Office of the State Comptroller on March 19, 2024, OGS assigned all right, title and interest in 
Contract No. PC68524 from IEH Auto Parts LLC dba Auto Plus Auto Parts to Elliott Auto Supply Co., Inc. dba Factory Motor 
Parts, which contract was then assigned a new Contract No. PC70140 for the acquisition of Vehicle and Equipment Parts 
and Related Product (hereinafter the “Contract” or “Contract No. PC70140”); and  

WHEREAS, the Parties now wish to amend Contract No. PC70140 to extend the Contract term for one (1) year through 
and including May 6, 2025, pursuant to Appendix B, General Specifications, Section 23 Contract Term – Extension, and to 
amend other terms of the Contract as set forth below. 
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NOW THEREFORE, in consideration of the mutual covenants herein contained, the Parties do hereby agree as follows: 
 
1. TERM 
Pursuant to Appendix B, General Specifications, Section 23 Contract Term - Extension, the term of the Contract is extended 
for one (1) year through and including May 6, 2025, or until a new contract for Vehicle and Equipment Parts and Related 
Product is awarded, whichever occurs first.  
 
2. DEFINITIONS 
Section 1.4 Definitions of the Contract is amended to delete the definition for “NYS Holidays” in its entirety and replace it 
with the following new definition:  

 
1.4 DEFINITIONS 
“NYS Holidays” refers to the legal holidays for State employees in the classified service of the executive branch, 
as more particularly specified on the website of the NYS Department of Civil Service.  This includes the following:  
New Year’s Day; Dr. Martin Luther King, Jr. Day; Washington’s Birthday (observed); Memorial Day; Juneteenth; 
Independence Day; Labor Day; Columbus Day; Veterans’ Day; Thanksgiving Day; and Christmas Day. 

 
3. CONTRACT DOCUMENTS AND CONFLICT OF TERMS  
Section 2.1 Contract Documents and Conflict of Terms of the Contract is deleted in its entirety and replaced with the 
following new Section 2.1 Contract Documents and Conflict of Terms, to read as follows: 
 

2.1 CONTRACT DOCUMENTS AND CONFLICT OF TERMS 
This Contract is composed of the documents set forth below. In the case of any conflict(s) among these 
documents, conflicts shall be resolved in the following order of precedence: 
 
1.  Appendix A – Standard Clauses for New York State Contracts (June 2023); 
2.  The First Amendment to Contract No. PC70140;  
3. Appendix D – Federal Funding Agency Mandatory Terms and Conditions (October 2023); 
4.  This document; 
5.  Appendix B – General Specifications (April 2016); 
6.  Attachment 2 – Insurance Requirements; 
7.  Attachment 1 – Pricing, as the same may be amended or modified from time to time through the Contract 

Modification Process; 
8. Attachment 4 – Contractor/Subcontractor Information Sheet; 
9.  Appendix C – Contract Modification Procedure; and  
10.  Attachment 3 – Report of Contract Usage. 

 
4. APPENDIX A 
Appendix A Standard Clauses for New York State Contracts, included in the original Contract, is deleted in its entirety and 
replaced with the Appendix A dated June 2023, attached hereto, which is expressly made a part of this Contract Amendment 
as fully as if set forth at length herein. All references in the Contract to Appendix A shall be deemed to reference Appendix 
A, Standard Clauses for New York State Contracts June 2023. 
 
5. APPENDIX D 
The Contract is amended to add Appendix D – Federal Funding Agency Mandatory Terms and Conditions dated October 
2023, attached hereto, which is expressly made a part of this Contract Amendment as fully as if set forth at length herein. 
 
6. CONTRACTOR REQUIREMENTS AND PROCEDURES FOR PARTICIPATION BY NEW YORK STATE CERTIFIED 
MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISES AND EQUAL EMPLOYMENT OPPORTUNITIES FOR 
MINORITY GROUP MEMBERS AND WOMEN 
Section 2.20 Contractor Requirements And Procedures For Participation By New York State Certified Minority And Women-
Owned Business Enterprises And Equal Employment Opportunities For Minority Group Members And Women, of the 
Contract is deleted in its entirety and replaced with the following new Section 2.20 Contractor Requirements and Procedures 
for Participation by New York State Certified Minority- and Women-Owned Business Enterprises and Equal Employment 
Opportunities for Minority Group Members and Women, to read as follows: 
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2.20 CONTRACTOR REQUIREMENTS AND PROCEDURES FOR PARTICIPATION BY NEW YORK STATE 
CERTIFIED MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISES AND EQUAL EMPLOYMENT 
OPPORTUNITIES FOR MINORITY GROUP MEMBERS AND WOMEN 

I. New York State Law 

Pursuant to New York State Executive Law Article 15-A and Parts 140-145 of Title 5 of the New York Codes, Rules 
and Regulations (“NYCRR”), the New York State Office of General Services (“OGS”) is required to promote 
opportunities for the maximum feasible participation of New York State-certified Minority- and Women-Owned 
Business Enterprises (“MWBEs”) and the employment of minority group members and women in the performance 
of OGS contracts.  

 II.  General Provisions 

  A. OGS is required to implement the provisions of New York State Executive Law Article 15-A and 5 
NYCRR Parts 140-145 (“MWBE Regulations”) for all State contracts as defined therein, with a value 
(1) in excess of $25,000 for labor, services, equipment, materials, or any combination of the foregoing 
or (2) in excess of $100,000 for real property renovations and construction.   

  B. The Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no 
additional cost to OGS, to fully comply and cooperate with OGS in the implementation of New York 
State Executive Law Article 15-A and the regulations promulgated thereunder.  These requirements 
include equal employment opportunities for minority group members and women (“EEO”) and 
contracting opportunities for MWBEs.  Contractor’s demonstration of “good faith efforts” pursuant to 5 
NYCRR §142.8 shall be a part of these requirements. These provisions shall be deemed supplementary 
to, and not in lieu of, the nondiscrimination provisions required by New York State Executive Law Article 
15 (the “Human Rights Law”) or other applicable federal, State or local laws. 

  C. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, a 
finding of non-responsibility, breach of contract, withholding of funds, liquidated damages pursuant to 
clause IX of this section, and/or enforcement proceedings as allowed by the Contract and applicable 
law. 

 
III. Equal Employment Opportunity (EEO) 

  A. The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated 
thereunder pertaining to equal employment opportunities for minority group members and women shall 
apply to all Contractors, and any subcontractors, awarded a subcontract over $25,000, for labor, 
services, including legal, financial and other professional services, travel, supplies, equipment, 
materials, or any combination of the foregoing, to be performed for, or rendered or furnished to, the 
contracting State agency (the “Work”) except where the Work is for the beneficial use of the Contractor. 

   1. Contractor and subcontractors shall undertake or continue existing EEO programs to ensure 
that minority group members and women are afforded equal employment opportunities without 
discrimination because of race, creed, color, national origin, sex, age, disability or marital 
status.  For these purposes, EEO shall apply in the areas of recruitment, employment, job 
assignment, promotion, upgrading, demotion, transfer, layoff, or termination and rates of pay 
or other forms of compensation.  This requirement does not apply to: (i) the performance of 
work or the provision of services or any other activity that is unrelated, separate or distinct from 
the Contract; or (ii) employment outside New York State. 

   2. By entering into this Contract, Contractor certifies that the text set forth in clause 12 of Appendix 
A, attached hereto and made a part hereof, is Contractor’s equal employment opportunity 
policy. In addition, Contractor agrees to comply with the Non-Discrimination Requirements set 
forth in clause 5 of Appendix A. 
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B. Form EEO 100 - Staffing Plan 
To ensure compliance with this section, the Contractor agrees to submit or has submitted with the Bid 
a staffing plan on Form EEO 100 to OGS to document the composition of the proposed workforce to 
be utilized in the performance of the Contract by the specified categories listed, including ethnic 
background, gender, and federal occupational categories.   

C. NYS Contract System Workforce Utilization Reporting Module (Commodities & Services) 

1. The Contractor shall complete and shall require each of its subcontractors to complete a 
Workforce Audit on a quarterly basis throughout the term of this Contract, by the 10th day of 
April, July, October, and January. To report the actual workforce utilized in the performance of 
the Contract by the specified categories listed including ethnic background, gender, and 
Federal occupational categories.  Contractor shall coordinate with its subcontractors to ensure 
that all workers associated with this Contract are properly counted and reported.  To prepare 
the report, Contractor and its subcontractors shall use the NYS Contract System Workforce 
Audit Module found at the following website:  https://ny.newnycontracts.com. 

 
2. Separate audits shall be completed by Contractor and all subcontractors utilized on this 

contract and the Contractor is responsible for ensuring timely submission of the Workforce 
Audit by their subcontractors. 

 
3. In limited instances, the Contractor or subcontractor may not be able to separate out the 

workforce utilized in the performance of the Contract from its total workforce. When a 
separation can be made, the Contractor or subcontractor shall complete the Workforce Audit 
and indicate that the information provided relates to the actual workforce utilized on the 
Contract. When the workforce to be utilized on the Contract cannot be separated out from the 
Contractor's or subcontractor's total workforce, the Contractor or subcontractor shall complete 
the Workforce Audit and indicate that the information provided is the Contractor's or 
subcontractor’s total workforce during the subject time frame, not limited to work specifically 
performed under the Contract.  

  D. Contractor shall comply with the provisions of the Human Rights Law, all other State and federal 
statutory and constitutional non-discrimination provisions.  Contractor and subcontractors shall not 
discriminate against any employee or applicant for employment because of race, creed (religion), color, 
sex, national origin, sexual orientation, military status, age, disability, predisposing genetic 
characteristic, marital status or domestic violence victim status, and shall also follow the requirements 
of the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and 
prior arrest. 

IV. Contract Goals 

  A. For purposes of this procurement, OGS conducted a comprehensive search and determined that the 
Contract does not offer sufficient opportunities to set goals for participation by MWBEs as 
subcontractors, service providers, or suppliers to Contractor.  Contractor is, however, encouraged to 
make every good faith effort to promote and assist the participation of MWBEs on this Contract for the 
provision of services and materials.  The directory of New York State Certified MWBEs can be viewed 
at: https://ny.newnycontracts.com/.   Additionally, following Contract execution, Contractor is 
encouraged to contact the Division of Minority and Women’s Business Development ((518) 292-5250; 
(212) 803-2414; or (716) 846-8200) to discuss additional methods of maximizing participation by 
MWBEs on the Contract.   

B.  Good Faith Efforts 

Pursuant to 5 NYCRR § 142.8, evidence of good faith efforts shall include, but not be limited to, the 
following:  

https://ny.newnycontracts.com/
https://ny.newnycontracts.com/
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1. A list of the general circulation, trade, and MWBE-oriented publications and dates of 
publications in which the Contractor solicited the participation of certified MWBEs as 
subcontractors/suppliers, copies of such solicitations, and any responses thereto.  

2. A list of the certified MWBEs appearing in the Empire State Development (“ESD”) MWBE 
directory that were solicited for this Contract.  Provide proof of dates or copies of the 
solicitations and copies of the responses made by the certified MWBEs.  Describe specific 
reasons that responding certified MWBEs were not selected.   

3. Descriptions of the Contract documents/plans/specifications made available to certified 
MWBEs by the Contractor when soliciting their participation and steps taken to structure the 
scope of work for the purpose of subcontracting with, or obtaining supplies from, certified 
MWBEs.  

4. A description of the negotiations between the Contractor and certified MWBEs for the purposes 
of complying with the MWBE goals of this Contract.   

5. Dates of any pre-bid, pre-award, or other meetings attended by Contractor, if any, scheduled 
by OGS with certified MWBEs whom OGS determined were capable of fulfilling the MWBE 
goals set in the Contract.  

6. Other information deemed relevant to the request.   

V. Fraud 

Any suspicion of fraud, waste, or abuse involving the contracting or certification of MWBEs shall be 
immediately reported to ESD’s Division of Minority and Women’s Business Development at (855) 373-4692. 

  ALL FORMS ARE AVAILABLE AT: https://ogs.ny.gov/MWBE  

Vendor must scroll down to the section titled COMMODITY & SERVICE CONTRACTS and use the 
appropriate forms under this section only. 

 
7. PARTICIPATION OPPORTUNITIES FOR NEW YORK STATE CERTIFIED SERVICE-DISABLED VETERAN OWNED 
BUSINESSES 
Section 2.21 Participation Opportunities For New York State Certified Service-Disabled Veteran Owned Businesses, of the 
Contract is deleted in its entirety and replaced with the following new Section 2.21 Participation Opportunities For New York 
State Certified Service-Disabled Veteran Owned Businesses, to read as follows: 
  

2.21 PARTICIPATION OPPORTUNITIES FOR NEW YORK STATE CERTIFIED SERVICE-DISABLED  
VETERAN OWNED BUSINESSES 
Article 3 of the New York State Veterans’ Services Law provides for more meaningful participation in public 
procurement by certified Service-Disabled Veteran-Owned Businesses (“SDVOBs”), thereby further integrating 
such businesses into New York State’s economy. OGS recognizes the need to promote the employment of service-
disabled veterans and to ensure that certified service-disabled veteran-owned businesses have opportunities for 
maximum feasible participation in the performance of OGS contracts.  

In recognition of the service and sacrifices made by service-disabled veterans and in recognition of their economic 
activity in doing business in New York State, Contractors are strongly encouraged and expected to consider 
SDVOBs in the fulfillment of the requirements of the Contract.  Such participation may be as subcontractors or 
suppliers, as protégés, or in other partnering or supporting roles.  

For purposes of this procurement, OGS conducted a comprehensive search and determined that the Contract does 
not offer sufficient opportunities to set specific goals for participation by SDVOBs as subcontractors, service 
providers, and suppliers to Contractor.  Nevertheless, Contractor is encouraged to make good faith efforts to 

https://ogs.ny.gov/MWBE
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promote and assist in the participation of SDVOBs on the Contract for the provision of services and materials.  The 
directory of New York State Certified SDVOBs can be viewed at:  https://ogs.ny.gov/Veterans/ 

Contractor is encouraged to contact the Office of General Services’ Division of Service-Disabled Veteran’s Business 
Development at 518-474-2015 or VeteranDevelopment@ogs.ny.gov to discuss methods of maximizing 
participation by SDVOBs on the Contract.  

ALL FORMS ARE AVAILABLE AT: https://ogs.ny.gov/Veterans/  

8. ENVIRONMENTAL SUSTAINABILITY AND NYS EXECUTIVE ORDER NUMBER 22  
Section 2.24 Environmental Attributes and NYS Executive Order Number 4 of the Contract is deleted in its entirety and 
replaced with the following new Section 2.24 Environmental Sustainability and NYS Executive Order Number 22, to read 
as follows: 
 

2.24 ENVIRONMENTAL SUSTAINABILITY AND NYS EXECUTIVE ORDER NUMBER 22  
New York State is committed to environmental sustainability and endeavors to procure Products with reduced 
environmental impact.  One example of this commitment may be found in Executive Order No. 22 (Leading By 
Example: Directing State Agencies to Adopt a Sustainability and Decarbonization Program), which imposes certain 
requirements on State Agencies, authorities, and public benefit corporations when procuring Products.  More 
information on Executive Order No. 22, including specifications for offerings covered by this Contract, may be found 
at https://ogs.ny.gov/greenny/.  State entities subject to Executive Order No. 22 are advised to become familiar with 
the specifications that have been developed in accordance with the Order, and to incorporate them, as applicable, 
when making purchases under this Contract. 

 
9. NYS COMPTROLLER APPROVAL 
The Contract is amended to add the following new Section 2.41 NYS Comptroller Approval, to read as follows: 
 

2.41 NYS COMPTROLLER APPROVAL 
In accordance with Section 112 of the State Finance Law, this Contract shall not be valid, effective or binding upon 
the State until this Contract has been approved by the Office of the New York State Comptroller (“OSC”). Purchase 
orders or other procurement transactions under this Contract(s) may also be subject to OSC approval. 

 
10. CONTRACT DOCUMENTS; ELECTRONIC FORMAT 
The Contract is amended to add the following new Section 2.42 Contract Documents; Electronic Format, to read as follows: 
 

2.42 CONTRACT DOCUMENTS; ELECTRONIC FORMAT 
OGS encourages Contractor to submit all documents to OGS in an electronic format, including electronic copies of 
documents with original signatures. Documents requested by OGS should be submitted in the format specified by 
OGS. Contractor is responsible for retaining the original documents with original signatures that have been scanned 
and submitted electronically for the term of the contract and any extensions thereof, and for a period of six (6) years 
after the term of the contract has ended. Contractor shall submit such documents with original signatures to OGS 
upon request. If Contractor seeks to assign the contract during the term, Contractor shall provide all documents 
relating to the bid and contract that it has retained to the successor Contractor (assignee) upon OGS consent to the 
assignment. 

 
11. PROHIBITION ON CONTRACTING FOR CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE 
SERVICES OR EQUIPMENT 
The Contract is amended to add the following new Section 2.43 Prohibition on Contracting for Certain Telecommunications 
and Video Surveillance Services or Equipment, to read as follows: 
 

2.43 PROHIBITION ON CONTRACTING FOR CERTAIN TELECOMMUNICATIONS AND VIDEO 
SURVEILLANCE SERVICES OR EQUIPMENT                                                                                                         
In accordance with Section 889 of the National Defense Authorization Act (NDAA) for fiscal year 2019, in this 
contract, Contractor or Subcontractor shall not provide to the State or Authorized User any equipment, system, or 
service that uses covered telecommunications equipment or services, as defined by the NDAA, as a substantial or 
essential component of any system, or as critical technology as part of any system, unless an exception applies or 

https://ogs.ny.gov/Veterans/
https://ogs.ny.gov/greenny/
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the covered telecommunications equipment or services are covered by a waiver, as set forth in the NDAA and the 
rules and regulations promulgated thereunder. 

 
12. SEVERABILITY 
In the event that any one or more of the provisions of this First Amendment shall for any reason be declared unenforceable 
under the laws or regulations in force, such provision will not have any effect on the validity of the remainder of this First 
Amendment, which shall then be construed as if such unenforceable provision had never been written or was never 
contained in this First Amendment. 
 
13. Except as herein modified, all other terms of Contract PC70140 shall remain in full force and effect.  
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STANDARD CLAUSES FOR NYS CONTRACTS 

 

The parties to the attached contract, license, lease, amendment 

or other agreement of any kind (hereinafter, “the contract” or 

“this contract”) agree to be bound by the following clauses 

which are hereby made a part of the contract (the word 

“Contractor” herein refers to any party other than the State, 

whether a contractor, licenser, licensee, lessor, lessee or any 

other party): 

 

1. EXECUTORY CLAUSE.  In accordance with Section 41 

of the State Finance Law, the State shall have no liability under 

this contract to the Contractor or to anyone else beyond funds 

appropriated and available for this contract. 

 

2. NON-ASSIGNMENT CLAUSE.  In accordance with 

Section 138 of the State Finance Law, this contract may not be 

assigned by the Contractor or its right, title or interest therein 

assigned, transferred, conveyed, sublet or otherwise disposed of 

without the State’s previous written consent, and attempts to do 

so are null and void.  Notwithstanding the foregoing, such prior 

written consent of an assignment of a contract let pursuant to 

Article XI of the State Finance Law may be waived at the 

discretion of the contracting agency and with the concurrence 

of the State Comptroller where the original contract was subject 

to the State Comptroller’s approval, where the assignment is 

due to a reorganization, merger or consolidation of the 

Contractor’s business entity or enterprise. The State retains its 

right to approve an assignment and to require that any 

Contractor demonstrate its responsibility to do business with 

the State.  The Contractor may, however, assign its right to 

receive payments without the State’s prior written consent 

unless this contract concerns Certificates of Participation 

pursuant to Article 5-A of the State Finance Law. 

 

3. COMPTROLLER’S APPROVAL.  In accordance with 

Section 112 of the State Finance Law, if this contract exceeds 

$50,000 (or $75,000 for State University of New York or City 

University of New York contracts for goods, services, 

construction and printing, and $150,000 for State University 

Health Care Facilities) or if this is an amendment for any 

amount to a contract which, as so amended, exceeds said 

statutory amount, or if, by this contract, the State agrees to give 

something other than money when the value or reasonably 

estimated value of such consideration exceeds $25,000, it shall 

not be valid, effective or binding upon the State until it has been 

approved by the State Comptroller and filed in his office.  

Comptroller’s approval of contracts let by the Office of General 

Services, either for itself or its customer agencies by the Office 

of General Services Business Services Center, is required when 

such contracts exceed $85,000. Comptroller’s approval of 

contracts established as centralized contracts through the Office 

of General Services is required when such contracts exceed 

$125,000, and when a purchase order or other procurement 

transaction issued under such centralized contract exceeds 

$200,000. 

 

4. WORKERS’ COMPENSATION BENEFITS. In 

accordance with Section 142 of the State Finance Law, this 

contract shall be void and of no force and effect unless the 

Contractor shall provide and maintain coverage during the life 

of this contract for the benefit of such employees as are required 

to be covered by the provisions of the Workers’ Compensation 

Law. 

 

5. NON-DISCRIMINATION REQUIREMENTS.  To the 

extent required by Article 15 of the Executive Law (also known 

as the Human Rights Law) and all other State and Federal 

statutory and constitutional non-discrimination provisions, the 

Contractor will not discriminate against any employee or 

applicant for employment, nor subject any individual to 

harassment, because of age, race, creed, color, national origin, 

citizenship or immigration status, sexual orientation, gender 

identity or expression, military status, sex, disability, 

predisposing genetic characteristics, familial status, marital 

status, or domestic violence victim status or because the 

individual has opposed any practices forbidden under the 

Human Rights Law or has filed a complaint, testified, or 

assisted in any proceeding under the Human Rights Law.  

Furthermore, in accordance with Section 220-e of the Labor 

Law, if this is a contract for the construction, alteration or repair 

of any public building or public work or for the manufacture, 

sale or distribution of materials, equipment or supplies, and to 

the extent that this contract shall be performed within the State 

of New York, Contractor agrees that neither it nor its 

subcontractors shall, by reason of race, creed, color, disability, 

sex, or national origin:  (a) discriminate in hiring against any 

New York State citizen who is qualified and available to 

perform the work; or (b) discriminate against or intimidate any 

employee hired for the performance of work under this contract.  

If this is a building service contract as defined in Section 230 of 

the Labor Law, then, in accordance with Section 239 thereof, 

Contractor agrees that neither it nor its subcontractors shall by 

reason of race, creed, color, national origin, age, sex or 

disability:  (a) discriminate in hiring against any New York 

State citizen who is qualified and available to perform the work; 

or (b) discriminate against or intimidate any employee hired for 

the performance of work under this contract.  Contractor is 

subject to fines of $50.00 per person per day for any violation 

of Section 220-e or Section 239 as well as possible termination 

of this contract and forfeiture of all moneys due hereunder for 

a second or subsequent violation. 

 

6. WAGE AND HOURS PROVISIONS.  If this is a public 

work contract covered by Article 8 of the Labor Law or a 

building service contract covered by Article 9 thereof, neither 

Contractor’s employees nor the employees of its subcontractors 

may be required or permitted to work more than the number of 

hours or days stated in said statutes, except as otherwise 

provided in the Labor Law and as set forth in prevailing wage 

and supplement schedules issued by the State Labor 

Department.  Furthermore, Contractor and its subcontractors 

must pay at least the prevailing wage rate and pay or provide 

the prevailing supplements, including the premium rates for 

overtime pay, as determined by the State Labor Department in 
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accordance with the Labor Law.  Additionally, effective April 

28, 2008, if this is a public work contract covered by Article 8 

of the Labor Law, the Contractor understands and agrees that 

the filing of payrolls in a manner consistent with Subdivision 3-

a of Section 220 of the Labor Law shall be a condition precedent 

to payment by the State of any State approved sums due and 

owing for work done upon the project. 

 

7. NON-COLLUSIVE BIDDING CERTIFICATION.  In 

accordance with Section 139-d of the State Finance Law, if this 

contract was awarded based upon the submission of bids, 

Contractor affirms, under penalty of perjury, that its bid was 

arrived at independently and without collusion aimed at 

restricting competition.  Contractor further affirms that, at the 

time Contractor submitted its bid, an authorized and responsible 

person executed and delivered to the State a non-collusive 

bidding certification on Contractor’s behalf. 

 

8. INTERNATIONAL BOYCOTT PROHIBITION.  In 

accordance with Section 220-f of the Labor Law and Section 

139-h of the State Finance Law, if this contract exceeds $5,000, 

the Contractor agrees, as a material condition of the contract, 

that neither the Contractor nor any substantially owned or 

affiliated person, firm, partnership or corporation has 

participated, is participating, or shall participate in an 

international boycott in violation of the federal Export 

Administration Act of 1979 (50 USC App. Sections 2401 et 

seq.) or regulations thereunder.  If such Contractor, or any of 

the aforesaid affiliates of Contractor, is convicted or is 

otherwise found to have violated said laws or regulations upon 

the final determination of the United States Commerce 

Department or any other appropriate agency of the United 

States subsequent to the contract’s execution, such contract, 

amendment or modification thereto shall be rendered forfeit and 

void.  The Contractor shall so notify the State Comptroller 

within five (5) business days of such conviction, determination 

or disposition of appeal (2 NYCRR § 105.4). 

 

9. SET-OFF RIGHTS.  The State shall have all of its common 

law, equitable and statutory rights of set-off.  These rights shall 

include, but not be limited to, the State’s option to withhold for 

the purposes of set-off any moneys due to the Contractor under 

this contract up to any amounts due and owing to the State with 

regard to this contract, any other contract with any State 

department or agency, including any contract for a term 

commencing prior to the term of this contract, plus any amounts 

due and owing to the State for any other reason including, 

without limitation, tax delinquencies, fee delinquencies or 

monetary penalties relative thereto.  The State shall exercise its 

set-off rights in accordance with normal State practices 

including, in cases of set-off pursuant to an audit, the 

finalization of such audit by the State agency, its 

representatives, or the State Comptroller. 

 

10.  RECORDS.  The Contractor shall establish and maintain 

complete and accurate books, records, documents, accounts and 

other evidence directly pertinent to performance under this 

contract (hereinafter, collectively, the “Records”).  The Records 

must be kept for the balance of the calendar year in which they 

were made and for six (6) additional years thereafter.  The State 

Comptroller, the Attorney General and any other person or 

entity authorized to conduct an examination, as well as the 

agency or agencies involved in this contract, shall have access 

to the Records during normal business hours at an office of the 

Contractor within the State of New York or, if no such office is 

available, at a mutually agreeable and reasonable venue within 

the State, for the term specified above for the purposes of 

inspection, auditing and copying.  The State shall take 

reasonable steps to protect from public disclosure any of the 

Records which are exempt from disclosure under Section 87 of 

the Public Officers Law (the “Statute”) provided that:  (i) the 

Contractor shall timely inform an appropriate State official, in 

writing, that said records should not be disclosed; and (ii) said 

records shall be sufficiently identified; and (iii) designation of 

said records as exempt under the Statute is reasonable.  Nothing 

contained herein shall diminish, or in any way adversely affect, 

the State’s right to discovery in any pending or future litigation. 

 

11. IDENTIFYING INFORMATION AND PRIVACY 

NOTIFICATION.  (a) Identification Number(s).  Every 

invoice or New York State Claim for Payment submitted to a 

New York State agency by a payee, for payment for the sale of 

goods or services or for transactions (e.g., leases, easements, 

licenses, etc.) related to real or personal property must include 

the payee’s identification number.  The number is any or all of 

the following: (i) the payee’s Federal employer identification 

number, (ii) the payee’s Federal social security number, and/or 

(iii) the payee’s Vendor Identification Number assigned by the 

Statewide Financial System.  Failure to include such number or 

numbers may delay payment. Where the payee does not have 

such number or numbers, the payee, on its invoice or Claim for 

Payment, must give the reason or reasons why the payee does 

not have such number or numbers. 

 

(b) Privacy Notification.  (1)  The authority to request the above 

personal information from a seller of goods or services or a 

lessor of real or personal property, and the authority to maintain 

such information, is found in Section 5 of the State Tax Law.  

Disclosure of this information by the seller or lessor to the State 

is mandatory. The principal purpose for which the information 

is collected is to enable the State to identify individuals, 

businesses and others who have been delinquent in filing tax 

returns or may have understated their tax liabilities and to 

generally identify persons affected by the taxes administered by 

the Commissioner of Taxation and Finance.  The information 

will be used for tax administration purposes and for any other 

purpose authorized by law. (2) The personal information is 

requested by the purchasing unit of the agency contracting to 

purchase the goods or services or lease the real or personal 

property covered by this contract or lease. The information is 

maintained in the Statewide Financial System by the Vendor 

Management Unit within the Bureau of State Expenditures, 

Office of the State Comptroller, 110 State Street, Albany, New 

York 12236. 
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12. EQUAL EMPLOYMENT OPPORTUNITIES FOR 

MINORITIES AND WOMEN.  In accordance with Section 

312 of the Executive Law and 5 NYCRR Part 143, if this 

contract is:  (i) a written agreement or purchase order 

instrument, providing for a total expenditure in excess of 

$25,000.00, whereby a contracting agency is committed to 

expend or does expend funds in return for labor, services, 

supplies, equipment, materials or any combination of the 

foregoing, to be performed for, or rendered or furnished to the 

contracting agency; or (ii) a written agreement in excess of 

$100,000.00 whereby a contracting agency is committed to 

expend or does expend funds for the acquisition, construction, 

demolition, replacement, major repair or renovation of real 

property and improvements thereon; or (iii) a written agreement 

in excess of $100,000.00 whereby the owner of a State assisted 

housing project is committed to expend or does expend funds 

for the acquisition, construction, demolition, replacement, 

major repair or renovation of real property and improvements 

thereon for such project, then the following shall apply and by 

signing this agreement the Contractor certifies and affirms that 

it is Contractor’s equal employment opportunity policy that: 

 

(a)  The Contractor will not discriminate against employees or 

applicants for employment because of race, creed, color, 

national origin, sex, age, disability or marital status, shall make 

and document its conscientious and active efforts to employ and 

utilize minority group members and women in its work force 

on State contracts and will undertake or continue existing 

programs of affirmative action to ensure that minority group 

members and women are afforded equal employment 

opportunities without discrimination.  Affirmative action shall 

mean recruitment, employment, job assignment, promotion, 

upgradings, demotion, transfer, layoff, or termination and rates 

of pay or other forms of compensation; 

 

(b)  at the request of the contracting agency, the Contractor shall 

request each employment agency, labor union, or authorized 

representative of workers with which it has a collective 

bargaining or other agreement or understanding, to furnish a 

written statement that such employment agency, labor union or 

representative will not discriminate on the basis of race, creed, 

color, national origin, sex, age, disability or marital status and 

that such union or representative will affirmatively cooperate in 

the implementation of the Contractor’s obligations herein; and  

 

(c)  the Contractor shall state, in all solicitations or 

advertisements for employees, that, in the performance of the 

State contract, all qualified applicants will be afforded equal 

employment opportunities without discrimination because of 

race, creed, color, national origin, sex, age, disability or marital 

status. 

 

Contractor will include the provisions of “(a), (b) and (c)” 

above, in every subcontract over $25,000.00 for the 

construction, demolition, replacement, major repair, 

renovation, planning or design of real property and 

improvements thereon (the “Work”) except where the Work is 

for the beneficial use of the Contractor.  Section 312 does not 

apply to:  (i) work, goods or services unrelated to this contract; 

or (ii) employment outside New York State.  The State shall 

consider compliance by a contractor or subcontractor with the 

requirements of any federal law concerning equal employment 

opportunity which effectuates the purpose of this clause.  The 

contracting agency shall determine whether the imposition of 

the requirements of the provisions hereof duplicate or conflict 

with any such federal law and if such duplication or conflict 

exists, the contracting agency shall waive the applicability of 

Section 312 to the extent of such duplication or conflict.  

Contractor will comply with all duly promulgated and lawful 

rules and regulations of the Department of Economic 

Development’s Division of Minority and Women’s Business 

Development pertaining hereto. 

 

13. CONFLICTING TERMS.  In the event of a conflict 

between the terms of the contract (including any and all 

attachments thereto and amendments thereof) and the terms of 

this Appendix A, the terms of this Appendix A shall control. 

 

14. GOVERNING LAW.  This contract shall be governed by 

the laws of the State of New York except where the Federal 

supremacy clause requires otherwise. 

 

15. LATE PAYMENT.  Timeliness of payment and any 

interest to be paid to Contractor for late payment shall be 

governed by Article 11-A of the State Finance Law to the extent 

required by law. 

 

16. NO ARBITRATION.  Disputes involving this contract, 

including the breach or alleged breach thereof, may not be 

submitted to binding arbitration (except where statutorily 

authorized), but must, instead, be heard in a court of competent 

jurisdiction of the State of New York. 

 

17. SERVICE OF PROCESS.  In addition to the methods of 

service allowed by the State Civil Practice Law & Rules 

(“CPLR”), Contractor hereby consents to service of process 

upon it by registered or certified mail, return receipt requested.  

Service hereunder shall be complete upon Contractor’s actual 

receipt of process or upon the State’s receipt of the return 

thereof by the United States Postal Service as refused or 

undeliverable.  Contractor must promptly notify the State, in 

writing, of each and every change of address to which service 

of process can be made.  Service by the State to the last known 

address shall be sufficient.  Contractor will have thirty (30) 

calendar days after service hereunder is complete in which to 

respond. 

 

18. PROHIBITION ON PURCHASE OF TROPICAL 

HARDWOODS. The Contractor certifies and warrants that all 

wood products to be used under this contract award will be in 

accordance with, but not limited to, the specifications and 

provisions of Section 165 of the State Finance Law, (Use of 

Tropical Hardwoods) which prohibits purchase and use of 

tropical hardwoods, unless specifically exempted, by the State 

or any governmental agency or political subdivision or public 

benefit corporation. Qualification for an exemption under this 
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law will be the responsibility of the contractor to establish to 

meet with the approval of the State. 

 

In addition, when any portion of this contract involving the use 

of woods, whether supply or installation, is to be performed by 

any subcontractor, the prime Contractor will indicate and 

certify in the submitted bid proposal that the subcontractor has 

been informed and is in compliance with specifications and 

provisions regarding use of tropical hardwoods as detailed in 

§ 165 State Finance Law. Any such use must meet with the 

approval of the State; otherwise, the bid may not be considered 

responsive. Under bidder certifications, proof of qualification 

for exemption will be the responsibility of the Contractor to 

meet with the approval of the State. 

 

19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES.  In 

accordance with the MacBride Fair Employment Principles 

(Chapter 807 of the Laws of 1992), the Contractor hereby 

stipulates that the Contractor either (a) has no business 

operations in Northern Ireland, or (b) shall take lawful steps in 

good faith to conduct any business operations in Northern 

Ireland in accordance with the MacBride Fair Employment 

Principles (as described in Section 165 of the New York State 

Finance Law), and shall permit independent monitoring of 

compliance with such principles. 

 

20.  OMNIBUS PROCUREMENT ACT OF 1992. It is the 

policy of New York State to maximize opportunities for the 

participation of New York State business enterprises, including 

minority- and women-owned business enterprises as bidders, 

subcontractors and suppliers on its procurement contracts. 

 

Information on the availability of New York State 

subcontractors and suppliers is available from: 

 

NYS Department of Economic Development 

Division for Small Business and Technology Development 

625 Broadway 

Albany, New York  12245 

Telephone:  518-292-5100 

 

A directory of certified minority- and women-owned business 

enterprises is available from: 

 

NYS Department of Economic Development 

Division of Minority and Women’s Business Development 

633 Third Avenue 33rd Floor 

New York, NY 10017 

646-846-7364 

email: mwbebusinessdev@esd.ny.gov  

https://ny.newnycontracts.com/FrontEnd/searchcertifieddir

ectory.asp 

 

The Omnibus Procurement Act of 1992 (Chapter 844 of the 

Laws of 1992, codified in State Finance Law § 139-i and Public 

Authorities Law § 2879(3)(n)–(p)) requires that by signing this 

bid proposal or contract, as applicable, Contractors certify that 

whenever the total bid amount is greater than $1 million: 

 

(a)  The Contractor has made reasonable efforts to encourage 

the participation of New York State Business Enterprises as 

suppliers and subcontractors, including certified minority- and 

women-owned business enterprises, on this project, and has 

retained the documentation of these efforts to be provided upon 

request to the State; 

 

(b) The Contractor has complied with the Federal Equal 

Opportunity Act of 1972 (P.L. 92-261), as amended;  

 

(c) The Contractor agrees to make reasonable efforts to provide 

notification to New York State residents of employment 

opportunities on this project through listing any such positions 

with the Job Service Division of the New York State 

Department of Labor, or providing such notification in such 

manner as is consistent with existing collective bargaining 

contracts or agreements.  The Contractor agrees to document 

these efforts and to provide said documentation to the State 

upon request; and  

 

(d) The Contractor acknowledges notice that the State may seek 

to obtain offset credits from foreign countries as a result of this 

contract and agrees to cooperate with the State in these efforts. 

 

21. RECIPROCITY AND SANCTIONS PROVISIONS.  

Bidders are hereby notified that if their principal place of 

business is located in a country, nation, province, state or 

political subdivision that penalizes New York State vendors, 

and if the goods or services they offer will be substantially 

produced or performed outside New York State, the Omnibus 

Procurement Act 1994 and 2000 amendments (Chapter 684 and 

Chapter 383, respectively, codified in State Finance Law 

§ 165(6) and Public Authorities Law § 2879(5)) require that 

they be denied contracts which they would otherwise obtain.  

NOTE:  As of May 2023, the list of discriminatory jurisdictions 

subject to this provision includes the states of South Carolina, 

Alaska, West Virginia, Wyoming, Louisiana and Hawaii. 

 

22. COMPLIANCE WITH BREACH NOTIFICATION 

AND DATA SECURITY LAWS.  Contractor shall comply 

with the provisions of the New York State Information Security 

Breach and Notification Act (General Business Law §§ 899-aa 

and 899-bb and State Technology Law § 208). 

 

23. COMPLIANCE WITH CONSULTANT 

DISCLOSURE LAW. If this is a contract for consulting 

services, defined for purposes of this requirement to include 

analysis, evaluation, research, training, data processing, 

computer programming, engineering, environmental, health, 

and mental health services, accounting, auditing, paralegal, 

legal or similar services, then, in accordance with Section 163 

(4)(g) of the State Finance Law (as amended by Chapter 10 of 

the Laws of 2006), the Contractor shall timely, accurately and 

properly comply with the requirement to submit an annual 

employment report for the contract to the agency that awarded 

the contract, the Department of Civil Service and the State 

Comptroller.   

mailto:mwbebusinessdev@esd.ny.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fny.newnycontracts.com%2FFrontEnd%2Fsearchcertifieddirectory.asp&data=05%7C01%7CBradley.Allen%40ogs.ny.gov%7C07e93ddbe7724c0737a408db5793a42e%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638200063847647689%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=1QagyzmFXhFPSsIsYt57VrXQpxA4Tw6kD6PHIqJx7wM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fny.newnycontracts.com%2FFrontEnd%2Fsearchcertifieddirectory.asp&data=05%7C01%7CBradley.Allen%40ogs.ny.gov%7C07e93ddbe7724c0737a408db5793a42e%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638200063847647689%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=1QagyzmFXhFPSsIsYt57VrXQpxA4Tw6kD6PHIqJx7wM%3D&reserved=0
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24. PROCUREMENT LOBBYING. To the extent this 

agreement is a “procurement contract” as defined by State 

Finance Law §§ 139-j and 139-k, by signing this agreement the 

contractor certifies and affirms that all disclosures made in 

accordance with State Finance Law §§ 139-j and 139-k are 

complete, true and accurate.  In the event such certification is 

found to be intentionally false or intentionally incomplete, the 

State may terminate the agreement by providing written 

notification to the Contractor in accordance with the terms of 

the agreement. 

 

25. CERTIFICATION OF REGISTRATION TO 

COLLECT SALES AND COMPENSATING USE TAX BY 

CERTAIN STATE CONTRACTORS, AFFILIATES AND 

SUBCONTRACTORS.   

To the extent this agreement is a contract as defined by Tax Law 

§ 5-a, if the contractor fails to make the certification required 

by Tax Law § 5-a or if during the term of the contract, the 

Department of Taxation and Finance or the covered agency, as 

defined by Tax Law § 5-a, discovers that the certification, made 

under penalty of perjury, is false, then such failure to file or 

false certification shall be a material breach of this contract and 

this contract may be terminated, by providing written 

notification to the Contractor in accordance with the terms of 

the agreement, if the covered agency determines that such 

action is in the best interest of the State. 

 

26.  IRAN DIVESTMENT ACT.  By entering into this 

Agreement, Contractor certifies in accordance with State 

Finance Law § 165-a that it is not on the “Entities Determined 

to be Non-Responsive Bidders/Offerers pursuant to the New 

York State Iran Divestment Act of 2012” (“Prohibited Entities 

List”) posted at:  https://ogs.ny.gov/iran-divestment-act-2012  

 

Contractor further certifies that it will not utilize on this 

Contract any subcontractor that is identified on the Prohibited 

Entities List.  Contractor agrees that should it seek to renew or 

extend this Contract, it must provide the same certification at 

the time the Contract is renewed or extended.  Contractor also 

agrees that any proposed Assignee of this Contract will be 

required to certify that it is not on the Prohibited Entities List 

before the contract assignment will be approved by the State. 

 

During the term of the Contract, should the state agency receive 

information that a person (as defined in State Finance Law 

§ 165-a) is in violation of the above-referenced certifications, 

the state agency will review such information and offer the 

person an opportunity to respond.  If the person fails to 

demonstrate that it has ceased its engagement in the investment 

activity which is in violation of the Act within 90 days after the 

determination of such violation, then the state agency shall take 

such action as may be appropriate and provided for by law, rule, 

or contract, including, but not limited to, imposing sanctions, 

seeking compliance, recovering damages, or declaring the 

Contractor in default. 

 

The state agency reserves the right to reject any bid, request for 

assignment, renewal or extension for an entity that appears on 

the Prohibited Entities List prior to the award, assignment, 

renewal or extension of a contract, and to pursue a 

responsibility review with respect to any entity that is awarded 

a contract and appears on the Prohibited Entities list after 

contract award. 

 

27. ADMISSIBILITY OF REPRODUCTION OF 

CONTRACT.  Notwithstanding the best evidence rule or any 

other legal principle or rule of evidence to the contrary, the 

Contractor acknowledges and agrees that it waives any and all 

objections to the admissibility into evidence at any court 

proceeding or to the use at any examination before trial of an 

electronic reproduction of this contract, in the form approved 

by the State Comptroller, if such approval was required, 

regardless of whether the original of said contract is in 

existence. 

 

 

https://ogs.ny.gov/iran-divestment-act-2012
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APPENDIX D 
 

Authorized users that may want to seek federal funds from the federal funding agencies for the purchase of goods or 

services during a declared disaster are advised that federal funding agencies require particular terms and conditions 

be included in the contract for those goods and services. For the convenience of authorized users, those terms and 

conditions are set out below and can also be found at the FEMA website. 

 

Authorized users of statewide contracts should consider adding this language to future purchase orders and 

secondary level competitions (often referred to as RFQs or mini- bids), unless the language is already attached to 

the statewide contract. State agencies making purchases to respond to disasters through a vehicle other than a 

centralized contract are required by Section H.6. of Budget Bulletin H-501R to include these and other terms into 

their contracts using the Appendix set forth in the Budget Bulletin. 

 

Federal Funding Agency Mandatory Terms and Conditions 
 

The following provisions are required by federal funding agencies in order for expenditures by Authorized Users to 

be eligible for federal reimbursement in the event of a State declaration of disaster emergency pursuant to Section 

28 of the Executive Law. 

 

1. REMEDIES 

Remedies for Contractor failure to observe or perform any term or condition shall be as provided in the OGS 

centralized contract (if applicable), including all appendices. 

 

2. TERMINATION FOR CAUSE AND CONVENIENCE 

Termination for cause and convenience will be in accordance with Termination, Appendix B, General 

Specifications, if a statewide centralized contract, and Section 5, Copeland Anti-Kickback Act, of this document 

and/or the rules and regulations of your governing authority. 

 

3. EQUAL EMPLOYMENT OPPORTUNITY 

During the performance of the contract, OGS centralized contract (if applicable) or any purchase by an Authorized 

User, the Contractor agrees as follows: 

 

A. The Contractor will not discriminate against any employee or applicant for employment because of race, 

color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor will take 

affirmative action to ensure that applicants are employed, and that employees are treated during 

employment without regard to their race, color, religion, sex, sexual orientation, gender identity, or national 

origin. Such action shall include, but not be limited to the following: 

 

Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 

termination; rates of pay or other forms of compensation; and selection for training, including 

apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and applicants 

for employment, notices to be provided setting forth the provisions of this nondiscrimination clause. 

 

B. The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of the 

Contractor, state that all qualified applicants will receive consideration for employment without regard to 

race, color, religion, sex, sexual orientation, gender identity, or national origin. 

 

C. The Contractor will not discharge or in any other manner discriminate against any employee or applicant 

for employment because such employee or applicant has inquired about, discussed, or disclosed the 

https://www.budget.ny.gov/guide/bprm/h/h-0501.html
https://www.budget.ny.gov/guide/bprm/h/h-0501.html
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compensation of the employee or applicant or another employee or applicant. This provision shall not apply 

to instances in which an employee who has access to the compensation information of other employees or 

applicants as a part of such employee’s essential job functions discloses the compensation of such other 

employees or applicants to individuals who do not otherwise have access to such information, unless such 

disclosure is in response to a formal complaint or charge, in furtherance of an investigation, proceeding, 

hearing, or action, including an investigation conducted by the employer, or is consistent with the 

Contractor’s legal duty to furnish information. 

 

D. The Contractor will send to each labor union or representative of workers with which he has a collective 

bargaining agreement or other contract or understanding, a notice to be provided advising the said labor 

union or workers’ representatives of the Contractor’s commitments under this section, and shall post copies 

of the notice in conspicuous places available to employees and applicants for employment. 

 

E. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the 

rules, regulations, and relevant orders of the Secretary of Labor. 

 

F. The Contractor will furnish all information and reports required by Executive Order 11246 of September 

24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will 

permit access to his books, records, and accounts by the administering agency and the Secretary of Labor 

for purposes of investigation to ascertain compliance with such rules, regulations, and orders. 

 

G. In the event of the Contractor’s noncompliance with the nondiscrimination clauses of the OGS centralized 

contract or with any of the said rules, regulations, or orders, the OGS centralized contract may be canceled, 

terminated, or suspended in whole or in part, and the Contractor may be declared ineligible for further 

Government contracts or federally assisted construction contracts in accordance with procedures authorized 

in Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies 

invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the 

Secretary of Labor, or as otherwise provided by law. 

 

H. The Contractor will include the portion of the sentence immediately preceding paragraph (1) and the 

provisions of paragraphs (1) through (8) in every subcontract or purchase order unless exempted by rules, 

regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of 

September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The 

Contractor will take such action with respect to any subcontract or purchase order as the administering 

agency may direct as a means of enforcing such provisions, including sanctions for noncompliance: 

 

Provided, however, that in the event a Contractor becomes involved in, or is threatened with, litigation with 

a subcontractor or vendor as a result of such direction by the administering agency, the Contractor may 

request the United States to enter into such litigation to protect the interests of the United States. 

 

The Authorized User further agrees that it will be bound by the above equal opportunity clause with respect 

to its own employment practices when it participates in federally assisted construction work: Provided, that 

if the Authorized User so participating is a State or local government, the above equal opportunity clause is 

not applicable to any agency, instrumentality or subdivision of such government which does not participate 

in work on or under the contract. 

 

The Authorized User agrees that it will assist and cooperate actively with the administering agency and the 

Secretary of Labor in obtaining the compliance of contractors and subcontractors with the equal opportunity 

clause and the rules, regulations, and relevant orders of the Secretary of Labor, that it will furnish the 

administering agency and the Secretary of Labor such information as they may require for the supervision 
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of such compliance, and that it will otherwise assist the administering agency in the discharge of the 

agency’s primary responsibility for securing compliance. 

 

The Authorized User further agrees that it will refrain from entering into any contract or contract 

modification subject to Executive Order 11246 of September 24, 1965, with a contractor debarred from, or 

who has not demonstrated eligibility for, Government contracts and federally assisted construction contracts 

pursuant to the Executive Order and will carry out such sanctions and penalties for violation of the equal 

opportunity clause as may be imposed upon Contractors and subcontractors by the administering agency or 

the Secretary of Labor pursuant to Part II, Subpart D of the Executive Order. In addition, the Authorized 

User agrees that if it fails or refuses to comply with these undertakings, the administering agency may take 

any or all of the following actions: Cancel, terminate, or suspend in whole or in part this grant (contract, 

loan, insurance, guarantee); refrain from extending any further assistance to the Authorized User  under the 

program with respect to which the failure or refund occurred until satisfactory assurance of future 

compliance has been received from such Authorized User; and refer the case to the Department of Justice 

for appropriate legal proceedings. 

 

4. DAVIS-BACON ACT. (Applicable to all construction contracts in excess of ($2000) 

A. If applicable, all transactions regarding the OGS centralized contract or any purchase by an Authorized 

User shall be done in compliance with the Davis-Bacon Act (40 U.S.C. 3141- 3144, and 3146-3148) and the 

requirements of 29 C.F.R. pt. 5 as may be applicable. The Contractor shall comply with 40 U.S.C. 3141-

3144, and3146-3148 and the requirements of 29 C.F.R. pt. 5 as applicable. 

 

B. Contractors are required to pay wages to laborers and mechanics at a rate not less than the prevailing wages 

specified in a wage determination made by the Secretary of Labor. 

 

C. Additionally, Contractors are required to pay wages not less than once a week. 

 

5. COPELAND ANTI-KICKBACK ACT. (Applicable to all construction contracts in excess of 
($2000) 

A. Contractor. The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 

29 C.F.R. pt. 3 as may be applicable, which are incorporated by reference into the OGS centralized contract. 

 

B. Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clause above and such 

other clauses as Federal funding agency may by appropriate instructions require, and also a clause requiring 

the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be 

responsible for the compliance by any subcontractor or lower tier subcontractor with all of these contract 

clauses. 

 

C. Breach. A breach of the clauses above may be grounds for termination of the OGS centralized contract, and 

for debarment as a Contractor and subcontractor as provided in 29 C.F.R. § 5.12. 

 

6. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT. (Applicable to all contracts in 
excess of $100,000 that involve employment of mechanics and laborers) 

A. Overtime requirements. No Contractor or subcontractor for any part of the contract work which may require 

or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in 

any workweek in which he or she is employed on such work to work in excess of forty hours in such 

workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half 

times the basic rate of pay for all hours worked in excess of forty hours in such workweek. 
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B. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set 

forth in paragraph (b)(1) of this section, the Contractor and any subcontractor responsible therefor shall be 

liable for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United 

States (in the case of work done under contract for the District of Columbia or a territory, to such District or 

to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each 

individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set 

forth in paragraph (b)(1) of this section, in the sum of $26 for each calendar day on which such individual 

was required or permitted to work in excess of the standard workweek of forty hours without payment of 

the overtime wages required by the clause set forth in paragraph (b)(1) of this section. 

 

C. Withholding for unpaid wages and liquidated damages. The Authorized User shall upon its own action or 

upon written request of an authorized representative of the Department of Labor withhold or cause to be 

withheld, from any moneys payable on account of work performed by the Contractor or subcontractor under 

any such contract or any other Federal Agreement with the same prime contractor, or any other federally 

assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same 

prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such 

contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in 

paragraph (b)(2) of this section. 

 

D. Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in 

paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include these 

clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any 

subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this 

section. 

 

7. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT   

All such rights shall be addressed in accordance with Ownership/Title to Project Deliverables, Appendix B, General 

Specifications. 

 

8. CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT. (Applicable to all 
contracts in excess of $150,000) 

 

 Clean Air Act 

A. The Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the 

Clean Air Act, as amended, 42 U.S.C. § 7401 et, seq. 

 

B. The Contractor agrees to report each violation to the contract manager or the Office of General Services and 

the Authorized User if a statewide centralized contract and understands and agrees that the Office of 

General Services or the Authorized User will, in turn, report each violation as required to assure notification 

to the Federal funding agency, and the appropriate Environmental Protection Agency Regional Office. 

 

C. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in 

whole or in part with Federal assistance provided by the Federal funding agency. 

 

 Federal Water Pollution Control Act 

A. The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to the 

Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 

 

B. The Contractor agrees to report each violation to the Office of General Services and Authorized User and 

understands and agrees that the Office of General Services or the Authorized User will, in turn, report each 
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violation as required to assure notification to the Federal funding agency, and the appropriate 

Environmental Protection Agency Regional Office. 

 

C. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in 

whole or in part with Federal assistance provided by the Federal funding agency. 

 

9. DEBARMENT AND SUSPENSION 

A. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As such, the 

Contractor is required to verify that none of the Contractor’s principals (defined at 2 C.F.R. § 180.995) or 

its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified 

(defined at 2 C.F.R. § 180.935). 

 

B. The Contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, and must 

include a requirement to comply with these regulations in any lower tier covered transaction it enters into. 

 

C. This certification is a material representation of fact relied upon by the State or Authorized User. If it is 

later determined that the Contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 

subpart C, in addition to remedies available to the State or an Authorized User, the Federal Government 

may pursue available remedies, including but not limited to suspension and/or debarment. 

 

D. The Contractor agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 

subpart C while this offer is valid and throughout the period of any contract that may arise from this offer. 

The Contractor further agrees to include a provision requiring such compliance in its lower tier covered 

transactions. 

 

10. BYRD ANTI-LOBBYING AMENDMENT, 31 U.S.C. § 1352 (as amended) 

If the OGS centralized contract or any purchase by an Authorized User has a value of $100,000 or more, Contractor 

shall file the required certification. Each tier certifies to the tier above that it will not and has not used Federal 

appropriated funds to pay any person or organization for influencing or attempting to influence an officer or 

employee of any agency, a Member of Congress, officer or employee of Congress, or an employee of a Member of 

Congress in connection with obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352. 

Each tier shall also disclose any lobbying with non- Federal funds that takes place in connection with obtaining any 

Federal award. Such disclosures are forwarded from tier to tier up to the recipient who in turn will forward the 

certification(s) to the awarding agency. 

 

A. Required Certification. If applicable, Contractors must sign and submit to the State the following 

certification. 

 

  APPENDIX A, 44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and Cooperative Agreements. The undersigned certifies, to the 

best of his or her knowledge and belief, that: 

 

1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to 

any person for influencing or attempting to influence an officer or employee of an agency, a Member of 

Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection 

with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal 

loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, 

amendment, or modification of any Federal contract, grant, loan, or cooperative agreement. 
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C. The Contractor agrees to provide the Federal funding agency or its authorized representatives access to 

construction or other work sites pertaining to the work being completed under the contract. 

 

D. The State and the Contractor acknowledge and agree that no language in this contract is intended to prohibit 

audits or internal reviews by the Federal funding agency or the Comptroller General of the United States. 

 

13. CHANGES 

Amendments to this contract shall be in accordance with the terms of the OGS centralized contract. 

 

14. FEDERAL SEAL(S), LOGOS, AND FLAGS 

The Contractor shall not use the seal(s), logos, crests, or reproductions of flags or likenesses of Federal agency 

officials without specific pre-approval. 

 

15. COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE ORDERS 

This is an acknowledgement that Federal funding agency financial assistance may be used to fund all or a portion of 

the contract. The Contractor will comply with all applicable Federal law, regulations, executive orders, FEMA or 

other federal agency policies, procedures, and directives. 

 

16. NO OBLIGATION BY FEDERAL GOVERNMENT 

The Federal Government is not a party to this Contract or any purchase by an Authorized User and is not subject to 

any obligations or liabilities to the State, Contractor, or any other party pertaining to any matter resulting from the 

Contract or any purchase by an Authorized User. 

 

17. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED ACTS 

The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and Statements) 

applies to the Contractor’s actions pertaining to this Contract or any purchase by an Authorized User. 

 

18. FEDERAL DEBT 

The Contractor certifies that it is non-delinquent in its repayment of any federal debt.  Examples of relevant debt 

include delinquent payroll and other taxes, audit disallowance, and benefit overpayments. 

 

19. CONFLICTS OF INTEREST 

The Contractor shall notify the Office of General Services and Authorized User as soon as possible if this 

Agreement or any aspect related to the anticipated work under this Agreement raises an actual or potential conflict 

of interest (as described in 2 C.F.R. Part 200).  The Contractor shall explain the actual or potential conflict in 

writing in sufficient detail so that the Office of General Services and Authorized User is able to assess the actual or 

potential conflict.  The Contractor shall provide any additional information necessary for the Office of General 

Services and Authorized User to fully assess and address the actual or potential conflict of interest. 

 

20. U.S. EXECUTIVE ORDER 13224 

Contractor, and its subcontractors, must comply with U.S. Executive Order 13224 and U.S. Laws that prohibit 

transactions with and provision of resources and support to individuals and organizations associated with terrorism. 
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